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TheFreedomof Information Act

Made Simple



Legislative Intent

Ark. Code Anri25-19-102

Ato ensure that electors arkilly advisedf the
activities and decisions of their public officials

Aliberally construed in favor afpenness

A exceptions are narrowly construed
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FOIA Overview 3 Step Approach

Step 1: Is entity covered?

Step 2: Is the record/meeting
covered?

Step 3: Are there any exemptions?
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Step 1: . Is the entity covered?

AAIl government entities
ASome private entities

APublic funding + intertwining (Ark. Op.0 Géné
2010081)

ANot simply because doing business with the State.
(AlS vDatascouf 2018 Ark. 146, 544 S.\W.3d 39
(2018);Nabholz Constr. Co. v. Contractors for Pub.
Prot.! a a33¥/Ark. 411, 266 S.W.3d 689 (2007))
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Step 2: .1s the record covered?
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For a record to be subject to
the FOIA, the record must be:

(1) Possessed by an entity covered by the FOIA

2 CkHtf @gAUKAY UKS ChL!
NEO2NRe | YR

(3) Not be exempted by the FOIA or other
Statutes

NabholzConstr. v. Contractoits a a3J23¥/Ark. 411,
266 S.W.3d 89 (2007)
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Public Record Definition

2 K A& | alLd
(1) Writings, sounds,
electronic info, or videos that
(2) are kept

(3) that constitute a record of
the performance or lack of
performance of official
functions
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Public Records How do you know?

AThe content(Pulaski Co. v. Ark. Dem. G&70 Ark.
435, 260 S.W.3d 718 (2007))

AThe presumption:

(1) maintained in public offices or by public
employees

(2) within the scope of theemployment
ARebutting the presumption

AWSO2NR R2SayQu NBTfSOU
LISNF 2NXYIFyOS 2F 2FFTAOAL
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Public Records cont.Example

Emailsand text messages

A dzo a G v i A I RulaskiEi dz3
Ark. DemGaz, 370 Ark. 435, 260
S.W.3d 718 (20QY
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General rule

Lttt QO LJdz0
NBE O Z2Mlist oe
disclosedunless
an exemption
prevents their
disclosure
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Step 3. Records Exemptions

ATTORNEY GENERAL

&=f) LESLIE RUTLEDGE




Sources of exemptions:
AFOIA
A Other statutes (state and federal)

A Constitutional
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Step_3:Somerecords exceptions
Personnel records

ADefinition: As defined in AG Opinions, virtually all
records pertaining to the individual employee that
F NBY Qi Sglfdz2r A2y NBO2NR
Al GF yOSY disclosed Ydzf ti Sa & X ¢
ACSaiy dzyt Saa R2Ay3 a2z C
dzy 6 NN YUSR AYy Ol aA228192 F
105(b)(12))
A Requires balancing of intere

Z T -f,b_:)_;
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PersonnelRecords Balancing Test

APublic interest prong degree to which disclosure
g2dzft R aaKSR fA3IKGI 2y GKS
Stilleyv. McBride 332 Ark. 306, 965.W.2d125
(1998)

APrivacy interest probably must be sufficiently
Intimate to give rise to a substantial privacy interest.

ABalance tips in favor of disclosure. Record disclosable
If privacy interest isle minimis
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Personnel Records
Commonly Exempted |tems

ASocial Security numbers
AMedical info

Alnsurance, pension & benefit info
ATax info & withholdings

APersonal contact info (home/cell numbers,
home addresses, personal email addresses)

ADate of birth
AMarital status and info on dependents
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Personnel Records
ltems CommanlyOpento Inspection

AName

ASalary info

AContracts

AEmployment applications
AResumes

AEducational background
AWork History

ALeave Records

AL etters of recommendation
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Step _3:Somerecords exceptions
Evaluation records

A Definition: any record created by (or at the behest of) employer to
evaluate an employeelhomas v. HglR012 Ark. 66, 399 S.W.3d 387]

Pa

A{ G yOSY withhieldsY denyiif 553

AtSaidyYy dzyft Saa X
A Suspended or fired (level of discipline)
A Final administrative resolution (finality)
A The records formed a basis for the decision (relevance); and

ACKSNBEQa | O2YLISttAYy3d Lzt AO AYydS
Interest).
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Compelling Public Interest

AFactors to consider when determining that a
compelling public interest is present:

AThe nature of the infraction that led to suspension
or termination, with particular concern as to
whether violations of the public trust or gross
Incompetence are involved,;

AThe existence of a public controversy related to the
agency and its employees;

AMEA Al PI T UAABO Pl OEOEI T xE
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Mixed Records

ANBO2NR A4 AGYAESRE¢ GKS
Aa2NB GKIY 2yS LISNARAZ2Y QA
Aa2NB UUKFYy 2yS LISNAZ2Y QA

Al €SEFad 2yS LISNER2YyQa S
LISNRE2Y Qa LISNA2YY St NBO?2
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Mixed Records, cont.

AFirst step: Classify the records.

ASecond step: Apply the relevant test for disclosure and
make any necessary redactions.

Note: Most complaints against public employees are
either the personnel recorder employeeevaluation
recordsof the person being complained about.

A complaintby a public employee is also usually a
personnel recorf the complainant.

ATTORNEY GENERAL

.=/ LESLIE RUTLEDGE




Personnel/Evaluation Records
Compliancec Special Procedures

ANotify employee and requester withit hours
of the agency decision

AOvernight mail notice is required if other notice
fails

AThe requester, custodian, or subject may reques
an opinion from theAttorney General
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Remember

A public employee Is
entitled to his or her own
personnel records and
employeeevaluation
records

c Ark. Code Anrip25-19-
105(c)(2)
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The FOIA Request
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Who Is requesting?

Ca/ AUAT Syé NIBIj dzAi NB2ES v (
19-105(a)(1)(A)McBurnew. Young569 U.S.
221, 1335.Ct 1709 (2013)).

A Includes corporations doing business in the
State. Ark. Hwy. & Transp. Dept. v. Hope
Brick Works294 Ark. 490, 744 S\W.2d 711

(1988)).
C Inmate exemption$25-19-105(a)(1)(B))
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How to make a FOIA Request

AMode

A Any method will do (in person, fax, email, phone).
A Specificity

A Detailed enough for the custodian to locate the records with
OOAAOI T AAT A AEZEI 0086

AMedium

ArTU [T AAEOI EI xEEAE OEA OAAIT OA A

AFormat

ArvTU & Oi AO ET xEEAE Al AAOOITEA E
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2 K2Qa U0UKS Odza

At SNE2Y GAU0K 4G RYERS A
19-103(3)

ALT Odzau2RAlY R2SayQ
possession, burden is @agyency to acquire

the records Swanew. Tilford, 320 Ark. 652,
898 S.W.2d 462 (1995))
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Evaluating the Request

APublic record?
AExemptions?

ARedactions? (wield the Sharpie)

ftG ENE (IU-{)-,
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Evaluating the Request, cont.

¢ Is it detailed enough?

¢ Unclear/extremelbroadrequest
SpecificityNB | dzA NBY Sy i & aspedificto @n&ble & a
the custodian to locate theecordsg A 1 K NBIF a2y | o f

¢ Voluminous request

Releaseecords at certain intervals (by agreement). Possible
OKI NES AT y20 dzaAy3 RBIBAAGAY:
105(d)(3)(AXD).-

¢ Isita personnel record or employee evaluation?

(Remember special procedures)
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Providing the Records
AWhen?

A3 daysif in active use or storage (but
remember special procedures for personnel
and evaluation records)

AOtherwise: immediately
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Providing Records, cont.

AOpen forinspectionif requested

ACharging for copies?

Ahyfeée &l Outdzrf O2ada 27
mailing)

ANot employee time
A$25 or morec may charge in advance

ASpecial requests for electronic recor®26-19-
109)
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FOIA and Meetings

Go back to Slide No. 3. If the answer to Ste
1t dLa OUKS SyuAauée 1©O2
Ad G, Sazé Yz20S 2y i

Is the meeting covered?
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2 KI' G A& | d& Liddefihitio®

A.C.A82519m n ¢ o | [imeetings) fornal or informal, special ol
regular, of the governing bodies of all municipalities, counties, ...
[and] schooMistricts and all boards, bureaus, commissions, or

organizations of the State f NJ| | Y a I a XvholydnLidi gariN.

by public funds or expending public fundsall be public
YSSUAY3da de

Ly Z2ZU0KSNJ g2NRayYy a!ftf YSSuAay3a
YSSGAY3Ta o¢

.. dzil 6KFOQAa || aYSSGAYy3IEK 'O GK
the facts of a given situation.

And what is a governing body?
. LdQa | LI ySt =
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How many members make a meeting?

.1 ljdz2NHzy 2F GKS O02Ré
NOT have to bavolved¥ 2 NJ I a Y S S\
be found for FOIA purposeis] Dorado v. El
DoradoBroad Co, 260Ark 821, 544S.W.2d
206(1979.

. But Is there a particular numb@&f members
that have to be involved for it to be deemed
a meeting? In the final analysis, yesore
than one.
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SoclalGatherings/Conferences?

"

b2d | aYSSUOAg3aE
government business at the
social gathering is incidental
andintermittent (Op.! { Ge&neé
95-020)

t N2Polofée y2i I
governingbody has no control
over the conference, function,
or proceeding (Of. U Géne
94-131)
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axtANDdzZ £t € YSSUA)
A virtual meeting is a meeting of a governing body that is
held when the governing body Is discussing public
business but in a way where the members are not

gathered together in one place (think online meetings,
teleconferencesetc).

Remember, the FOIA was originally enacted in 1967, whe
faceto-F I OS LJdzof AO YSSiAy3Ia g¢
LJdzof AO YSSuUAy3Ia ftA]1Steée 6SN
year, these kinds of meetings would still have been
considered beyond the norm.
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a+xANDdzZFt € YSSUA)
Under Act 2842 of the92dDSY SNJ f | 4aS YO0
extraordinary session, special language was approved to
allow a public entity to hold open public meetings via
electronicmeans (telephone, video conference, or video

broadcast)f the Governor declares a disaster emergency.
(A.C.A825-19-106(e))

The public may attend the meeting using electronic
means, and notice must be given of the virtual meeting.
The physical presence of the public is not required under
this subsection. The virtual meetings must be recorded
and kept for at least one year.
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Teleconferences

A Meetings by telephone conference calls are subject to
the FOIARehab Hosd. S NI8Q.& Delta Hills Health
Sys. Agency, In@85 Ark. 397, 683.W.2d840 (1985)
¢CKS LJzof AOQa NAIKO G2 KSI

must be safeguarded, e.g., by the use of speaker
phones, etc.See generall@p.! { GENE200aD96.

A Polling calls (talking to members individually to see hov
0 KS@QNBE 3I2Ay 3 Seretephde 2 v
conference calls, and the like are NOT allowed.
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Are emalls meetings?

¢ KS Ch L-ineé@tingsaiolssigndo apply to
SYIAf SEOKFIy3Sa yzy3aadg
a guestion of fact whether particular email
communications violate the FOI8ee City of Fort

Smith v. Wade2019 Ark. 222, 578 W.3d276. So
whether emails constitute a meeting depends on

the facts of each cas&eeOp.! (1 GENR005166.

(As pointed out above, FOIA questions are usually
veryfactRSLISY RSY U @ ¢ Kdzas GKSE
SIFaé aéSakyz2¢é¢ | yvAgSNARDU
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What if the meeting Is covered?

. ¢CKS LJzofAO Ydzald o6S |
necessarily participate, at meetings. (But see
A.C.A314-14-109(b), which requiresounty
02 NRa G2 IFF2NR OAL
opportunity to participate prior to the final
RSOAAAZY DE D

- Public must be able to see (or otherwise be
ableto know) how each individual member
voted.
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Meetings must now be recorded

- Act 1028 of 2019 requires that all meetings of public bodies bg
recorded in a manner that at least captures the sound of the
meeting. (Ark. Code AnB8.25-19-106(d))

- The recordings have to be kept for at least one year and in a
FT2NXVI 0 OGKFG gAff FEf2d FT2NJJ
request.

- The recording requirement does NOT apply to:
. Executive sessions

. Meetings of volunteer fire departments.
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Enforcement
. ActionisvoidA ¥ U KSNBQa y2 LJdzof A

- Noncompliance in other respects renders action
voidableby a court.

However, thecourt typically will onlynvalidate the action when:

- Plaintiffhas given the governing body a chance to hold a meeting that
conforms to the law, but the body refuses;

- Remedyis sought to vindicate public as opposed to private interest
. TheFOIA violation was substantiakhd
. Thedefendantknowinglyviolated theFOIA.

ATTORNEY GENERAL

%)) LESLIE RUTLEDGE



Enforcement

Civil Suits
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